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AT the SITTINGS, holden in and for the City |; ter of justification, to be given in evidence on 
and County of New-York, at the City-Hall |the trial. This notice, after stating the pen- 
of the said City, commencing on Monday | dency of the action referred to in the declara- 
the Sth day of April, and ending on Saturday | tion, alleged that the cause was tried on the 
the 27th day of April, in the year of our | 19thday of April. 1815, before the Recorder, 


Lord, 1816. | at the City Hall of the city of New-York ; and 
PRESENT, \ that on the trial, the plaintiff being sworn as a 
The Hon. SMITH THOMPSON, | witness, amongst other things, fa/sely swore, 


Chief Justice of the Supreme Court of Judica- || * that in or about the month of January, 1814, 
nena ge. "epg ss : ' she was present at a conversation between the 
ture of the State of New-York. ber tgeds r ‘ 

f uf mh | said Alexander M‘Dougal and the said John 

M‘Kesson, Clerk. | Sharp, within the limits of the debtor’s prison 

| in the said city, in which conversation the said 


, ou! John Sharp, in her hearing, admitted and ac. 
noticed for trial ; and during the Sittings, one || knowledged that upwards of four hundred dol- 
hundred and stx trials and inquests. ‘lars were due to the said Alexander from the 
-—= } said John Sharp and James Johnston; and said 

(SLANDER.) \\'to the said Alexander that he, the said Jofn 


i 


ELIZA M‘DOUGAL vs. JOHN SHARP, | Sharp was willing to pay the bill against Sharp 
_ ’_ |!and Johnston, if Johnston would. The notice, 
Emmet and Grirrin, Counsel for the Plaintiff. || after negativing the above statement of testi- 


Carnes and Wexus, Counsel for the defendant. || mony, proceeded to state “that the said Eliza 

In an action of Slander for charging the plaintiff || M‘Dougal did thereby, in the said court so 
with having sworn false tn every purt of her tes H holden as aforesaid, upon the trial of the said 
iimony on a former trial,wherein she appeared as }, issue, depose and swear falsely.” 
a witness, and swore that she heard the defend-|| The plaintiff, a young lady of very interest- 
an’, who was a party to such suit, or a person | ing appearance and deportment. appeared in 
of the same name, admit the demand sought to || court with a sister, her equal in beauty and 
be récovered; the existence o which was the | misfortune—buth attired in the sable weeds of 
material point in controversy, it seems that |, mourning. Their father was dead, and they 


evidence of the admission of that demand, by i in alone on the werkl’s wide stare—unpro- 
the defendant, to other persons, is inadmissible. || tected ee Wee deal , om bent 
The publication of slander is evidence of malice. | tan = a oon ee ae oS 
‘ || days, ere the lowering clouds of adversity had 
This was an action of slander brought to re- || obscured the prospects of a parent, and the cold 
cover damages against the defendant for falsely || hand of death consigned him to the grave. Now, 
and maliciously uttering and publishing the fol- | they had no patrimony except a good name— 
lowing words of and concerning the plaintiff ‘— || No protector, no friend, no guardian to vindi- 
She has sworn falsely mm court ; and her testi- || cate their wrongs. Yes ; they looked, as we 
mee is false in all its parts—and I can prove || shall see hereafter, not in vain, to the /ao fora 
u. t ; || protector ; to the court for a friend ; to a jury, 
The matter of inducement which preceded || for the vindication of wrongs wantonly inflicted ; 
the above words in the first count of the decla- || And, when Mr. Griffen, the junior counsel, 
ration, and the inuendoes accompanying the || proceeded to open the case to the jury, on be- 
same, explanatory of their meaning, disclosed || half of the plaintiff, in a strain of manly elo- 
the following facts : That there had beena for || quence, fraught with feeling and sensibility, 
mer action pending in the Mayor’s Court, in | which did much credit to his talents as an or ator, 
the City of New-York, wherein Zachariah Sick- \\ in descanting on the above topics—his state- 
els assignee of the estate of Alexander M--| ment made a powerful impression on his audi- 
Dougal, according to the form of the statute. || tors. For in no case does the orator, the advo- 
&c. was plaintiff, and the said John Sharp and | cate, appear so amiable and lovely, and truly 
one James Johnston defendants: that on the | ( 
trial thereof, the plaintiff in the present suit | cause of suffering innocence against the injus- 
was sworn as a witness on belialt of the said | tice of the rich and proud oppressor. 
Sickels, and that the false swearing imputed || The words, alleged in the declaration to have 
to the plaintiff, as laid in the declaration, had || been spoken of the plaintiif, were clearly pro- 
express reference to her testimony given on || ved by the testimony of Hugh Maxwell, Esq. 
that trial. The damages were laid in the de- | and that of Augustus 3S. Battin. It appeared 
claration at ten thousand dollars. that Johnston, who was joined with the defen- 
The defendant pleaded the genera! issue, and || dant in the former suit, first gave the informa- 
(0 this plea subjoined a notice of special mat- | tion to him concerning the statement made bs 


There were three hundred and four causes | 





codhke, as when his talents are exerted in the 
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tered by the defendant was predicated, princi- 
pally, on such information. The plaintiff, having 


the plaintiff on the trial; and the slander ei| 
} 


ascertained that the defendant had spoken the 
defamatory words laid in the declaration to| 
James Johnston and William Gentle, obtained | 


an apology from Johnston, who bad also joined | 


the defendant in the publication of the words, || 


and then applied to Mr. Maxwell to write a 
letter to; the defendant on the subject. The 





was very vehement, and declared that the testj- 
mony of the plaintiff. not only in relation to 
Robert Sharp, was false, but that it was fale 
in all its parts, and he could prove it.” Mr. 
Maxwell, from the whole tenor of his diseourse 
understood that he intended to deny the truth 
of what the young lady had sworn with regard 
to the admission of the demand by himself or his 
brother. 

The plaintiff here rested her cause, when 


object of this letter appeared to be, to solicit an 1 Vr. Caines opened the defence, wherein he ob- 
interview with the defendant, to convince him } served, among other things, that however re. 
of his mistake, and to have the matter amica- |! pugnant it might be to his feelings, yet his duty 


bly arranged. The terms of settlement, pro 


| as counsel compelled him to resort to a justifica- 


by the young lady. concerning which sh: | tion of the alleged slander; which (if he had 
instructed Mr Maxwell to treat with the de- |! een rightly instructed) would not only excul- 


fendant. were, that be should make an apolog\ 
as Johnston had done. She was unwilling to 
bring a suit, and it appeared that in this over- 
ture Mr. Maxwell acted on hehaif of the plain- 
tiff as a friend. Incited by such motives, a 
letter, conceived in mild conciliatory language, 
was written to thedefendant, who came to the 
office of Mr. Maxwell, who, with Battin, was 
there. In the conference with the defendant. 
Mr. Maxwell explained to him the views of the 
plaintiff took a view of the whole subject, and 
endeavoured to convince him of the.mistake 
under which he supposed he labored with re- 
gard to the testimony given by the young lady 
on the trial. That this supposed mistake on the 
part of the defendant may be understood, it is 


necessary to premise in this place what trans- 


pired in the progress of the trial in relation to 
one Robert Sharp, a brother of the defendant. 
This man formerly lived in this city, in Walk 

er-street. and it was suggested by the counsel 


for the plaintiff, that he was engaged in busi |! 
ness with his brother and Johnston about the |} 


time when the assumption arose on which the 
suit in the Mayor's court was founded. It ap- 
peared tliat previous to the time of the inter 
view, Mr. Maxwell understood and supposed 
that the defendant, in the circulation of the 
slander, grounded himself on the circumstance 
ef his absence at Boston on the first of Janu 
ary, 1814, at which particular time Maxwell 
supposed that the defendant believed the testi- 
mony of the young lady was confined. Mr 
Maxwell, therefore, informed the defendant 
that the young lady, in her testimony, was 
not precise as to the particular time when 
the conversation concerning tle admission of 
the demand due to Alexander M‘Dougal 
was made ; 


! 


pate the defendant, but would make the plain- 
tiff blush. He proceeded to state the evidence 
he expected to produce, the substance of which 
we shall now detail 

Richard Riker, the Recorder of the city of 
New-York, before whom the cause was tried, 
was introduced as a witness on behalf of the 
defendant. By his notes of evidence taken on 
the trial, wherein the testimony of the plaintiff 
was given, it appeared that on the 19th day of 
April, 1815, the plaintiff was sworn as a witness 
in the cause then pending. and deposed that on 
the Ist day of January, 1814, John Sharp came 
to her father and told him that he was willing to 
pay the bill if Johnston would pay his part. By 
the oral testimony of the Recorder, in explana- 
tion of, and in relation to his notes of evidence, 
it appeared that the conversatiou which the de- 
fendant had with the plaintiff’s father, on that 
oceasion, related to a voyage alleged to have 
been made by him for the (then) defendants to 








| 


but that she stated that it was | 


about the month of January ; nor that she was | 
more precise in relation to the person who | 
made such admission; but that she merely | 


stated that it was a Mr Sharp whom she did 
not know. Mr Maxwell also stated to him 
that he had repeated the slanderous words to 


James Johnston and William Gentle, which the | 


det odant, mw the course of the conversation. 
admitted. 


Upon the above explanation, the defendant | 





the Havana. The name entered in the notes 
of evidence was John Sharp, and it was the 
belief of the Recorder, at the time of the trial, 
that she mentioned that name; but he admitted 
that she might have said .Mr Sharp, and from 
the circumstance that John Sharp was one of 
the defendants, he might have made the above 
mentioned entry as of course. Nor was the 
Recorder by any means certain that the wit- 
ness was precise as to the particular lime in 
which the conversation. sworn to by her, took 
place; but he believed that she mentioned Ja- 
nuary. 
it further appeared, that after the trial tle 
defendants moved for a new trial, principally 
on the ground of the falsity of this testimony, 
which was stated in an affidavit, drawn between 
the 19th and 24th of April, and taken by the 
defendant. This affidavit, among other things, 
stated that the said John Sharp was absent at 
Boston, on. or about the month of January, 
814. and also that Sharp was absent on or 
about the same time. The Recorder granted 
the motion; a new trial was had on the 24th of 
the same month, the young lady again appeared 
as a witness, and a verdict was again rendered 
for the plaintiff. 
By the testimony of several witnesses on be- 
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halfof the defendant, it appeared that in the be- 
ginning of the fall of 1813, John Sharp took | 
passage for Boston, and did not return to this 


city uotil May or June following ; and that Ro- | 
bert Sharp, his brother, embarked for the same | 


lace on the 18th day of Deeember, 1813, 


and reached Boston the day before Christmas, | 


and has not yet returned to New- York. 
The defendant hereupon rested his defence, 
when the plaintiff's counsel introduced a great 


number of witnesses, all of whom had ‘besa | 


impannelled as jurcrs, and had attended to the 
first trial in the Mavyor’s Court. These wit- 
nesses proved that the young lady stated in ber | 
testimony, that her father sent her witha letter | 
to a Mr. Sharp, whom she did not know, liv- 
ing in Walker-street, and that she carried tiin 


company with her sister. This Mr. Sharp | 


came in the afternoon, and in a conversation 
with her father admitted the claim in the man- 
ner and under the condition before stated.— 
With regard to the time, she said it was cold 
weather, and that she thought that it was the 
Jatter part of the fall or the first of winter; but 
that she was not more precise in relation to the 
person or time. Some of the witnesses stated 


that the Recorder asked her whether it might | 


not have been as late as January, and she an- 

swered that she was not certain as to the time. 

but it might have been as late as that month. 
Before all the witnesses had been called to 


establish the statement last mentioned, of the || 


testimony of the plaintiff on the former trial, | 


Wells requested the opposite counsel to suspend || | 


the inquiry to ascertain whether a compromise | 
could not be effected without submitting the | 
cause to the jury. He admitted that the words | 
uttered by the defendant concerning the plain- | 
tiff were false, but that they were grounded on 
mistake and misapprehension. <A conference 
then took place between the opposite counsel 


defendant, which was not accepted, and the 
trial proceeded. 


Miss Penelope, the sister of the plaintiff, on | j 


being sworn, coincided with the witnesses on 
behalf of the plaintiff last mentioned, and fur- 
ther stated, that she went in company with her 
sister, who carried the letter to the house of a 


«Yr. Sharp in Walker-street, who came in the | 


alternoon and conversed with her father. 


Before the testimony on behalf of the plaintiff 


was closed, Emmett offered evidence to show 
that the defendant had admitted to others the 
correctness of the demand, to recover which, 
the action in the Mayor’s court, in favor of the 
assignee, was founded. This evidence was 
objected to by the opposite counsel, and over 
ruled by the court, on the ground that although 
the defendant might have admitted this demand 
in the hearing of others, it did not follow that 
he made the admission in the hearing of the 
plaintiff. 

By the testimony of Andrew S. Garr, Esq. 


a witness on behalf of the defendant, it ap- ! 
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i peared that the defence of the suit in the 
Mayor’s Court was principally superintended 
| by Johnston, who made the representations to 
Sharp, his co-defendant, which induced him to 
speak the words laid in the declaration. John- 
| ston was a man on whose word no reliance 
could be placed, and about the time of the se- 
| cond trial of the suit in the Mayor’s court, the 
defendant had satisfactorily ascertained that he 
| had been deceived by the representations of 
Johnston. 
| The plea containing the notice of special mat- 
| ter of just fication in this suit, was filed and de- 
\| livered in the month of June follow ing; and the 
conversation in the office of Maxwell, in which 
| the defendant persisted in the publication of the 
words laid in the declaration, referred to in the 
testimony of Maxwell and Battin above de- 
|| tailed, was on the 21st day of April preceding. 

Several very respectable witnesses prov ed 
the character of the plaintiff to be fair and un- 
blemished; and it was at length admitted to be 
such by the defendant’s counsel. The defend- 
ant was proved to be a man of wealth, 

The counsel for the defendant urged to the 
jury, in mitivation of damages, that their client 
| had been misled, and had acted from mistake 
|| and misapprehension. The speaking the words 
| was the result of an honest conviction that they 
| were true; but as soon as be had ascertained 
'| that he had been deceived, he offered to atone 
for the injury, and tendered satisfaction on the 
| trial. The rejection of this offer was evincive 
of adesire, on the part of the plaintiff, rather 
| to make a speculation, by exciting the feelings 
HH of the jury, and pressing for vindictive damages, 

than to repair the injury by accepting a mode- 
'| rate compensation, with an apology, which the 
|| defendant had voluntarily tendered. That this 
} was the calculation was evident from the ap- 











|| pearance of the plaintiff in court, which, for 
and a proposition was made on behalf of the 


|} any other purpose, was unnecessary. She had 
| been brought here, apparently, in all the dig- 
| nity of distress, to make an impression on the 
jurors, and to arouse the feelings of sympathy 
in her favor; but the counsel conjured the jury 
toguard their hearts against those feelings, 
whicu the appearance and situation of the plain- 
| tiff were calculated to inspire. The jury ought, 
| in the verdict they were called upon to pro- 
|| nounce, to be guided by a sound prudent dis 
| cretion. The damages ought to be sufficient 
| to compensate the plaintiff for the injury sus- 
‘tained in her feelings and reputation, and to 
| wipe away the aspersions on Ler character, by 
| showing that she had not been guilty oi the of- 
| fence imputed to her through the misapprehen- 
sion of the defendant. The object of the action 
was not vindictive damages. It was established 
by the testimony that the defendant, in speak- 
ing the slanderous words, was not actuated by 
malice, and the circulation of the words had 
| not been extended. 
Our limits will not allow us to follow the ex- 
tensive range taken in the arguments of the 
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eminent counsel engaged in this cause, and it '| men in their caution to the jury against the in. 
is with much reluctance that we attempt to pre- || fluence of intemperate passion, I deny that the 
sent to our readers the outlines of an argument, || jury ought, on this occasiou, to administer jus- 
fraught with an energy which subdued, and a | tice with cold and adamantine hearts. No, 
pathos which melted the heart. But to present '|gentlemen ; the wanton, unprovoked aggres. 
the prominent points in the cause with more || siun on helpless, unprotected innocence—the 
connexion than we were able in detailing the || total disregard of the situation of the plainti 
testimony. we give the following as the outline || —the peculiar rights and claims of an orphan 


co oc. @_ 


of the arreument of Emmet. 


' 


Gentlemen of the Jury—The principal part | 
of the invective contained in the arguments of | 


the gentlemen opposed to us, have been level- 
led at my associate counsel and myself. There 
was no other resource left. The strong grounds 
of defence, which we were led to expect by 
the opening of the gentleman to be of so ap- 
palling. so overwhelming a nature, that the de- 


| 
} 


fendant would stand wholly justified before the | 
jurv, and the plaintiff be covered with the blush 
of shame and confusion, had totally failed. Be-— 


fore we had proceeded through the examination 


ofthat host of witnesses, by a part of whom we | 
had then already removed every shadow of a 
suspicion on the fair unsullied fame of my client, | 
and exhibited her to your view in colors truly 
amiable and lovely, yet highly injured, a mis- | 


take, a misapprehension was suddenly disco- 
vered by the gentlemen, and lo! the whole 
ground of defence was adroitly changed. 


But the gentlemen are pleased to say that the 


plaintiff was produced here to excite your pre- 
judices, to arouse your feelings, and that her 


appearance was unnecessary for any other pur- | 


pose. 


the propriety I shall show you. 
when youth, beauty and innocence have been 
wantonly assailed, and the foul breath of ca- 
lumpy has been employed to blast the character 


of a female, unknown to you, it is highly fit- || 


ting that you should see the object whose goud 
name has been traduced. 


The right is unquestionable; the fitness, | 
Gentlemen, | 


You had a right to! 
see her, that you might know who had suffered; | mity to offer an apology! 
that you might duly estimate the damages by a |’ He offered to pay the costs! 


for protection, and the youth, beauty, and love- 
liness—above all, the fair name of the plaintiff, 
all conspire to forbid you to act on this occasion 
witha cold unfeeling apathy and indifference, 
This is not a case, in which, with cold fastj- 
dious hearts, you are to enter into precise cal- 
culations in estimating the damages: and if you 
feel as I do, gentlemen, at this atrocious, wan- 
ton outrage on a helpless female orphan, who 
has been doubly injured by withholding the 
scanty pittance due to a father, and vilely tra- 
ducing the character of a daughter beyond all 
question spotless, your hearts will be too full 
to enter into nice calculations of the various 
items of remuneration; and while on the one 
hand you will be prompted by such considera- 
tions, to dispense justice with a liberal hand, 
so on the other, your judgment, your sense of 
duty, willrestrain you from a rash intemperate 
exercise of your rights on the other. 

But the gentlemen have dwelt long on the 
liberality and magnanimity of their offer to a- 
tone for this injury, and they have been pleased 
to attribute the rejection on our part to an un- 
warrantable desire for vindictive damages at 
your hands. And what was this generous of- 
fer? Why, gentlemen, after all this acrimo- 
| nious persecultion—after stubbornly persisting 
|in this barefaced slander, (as I shall by and by 
'show you) after be was fully convinced of its 
falsity—after having been dragged into court— 
after a full establishment of the innocence of 
my client. he has the unparalleled magnani- 
Any thing more? 
W hen I saw that 





judgment of the extent of the injury inflicted || to the other shameful delinquencies of this de- 


on the feelings of the individual whom you are 
called on to remunerate. You had a right to 
see her, because God himself had impressed on 
her countenance the character of truth. Right 


ly and fitly then was she introduced, that you, | 


as men of discernment, might by her appear- 


ance scrutinize her character, and as men of 


fecling, duly appreciate the injury of which 
such an individual was susceptible. Nor, if it 
was fitting and convenient that the gentlernen 
should have their client at their shoulder to di- 
rect, to counsel and instruct them in the exa- 
mination of the testimony, was it unfitting and 
inconvenient for us to have an equal privilege? 

The gentlemen have cautioned the jury 
against the influence of those feelings which 
the sex, youth. and beauty of the plaintiff are 
calculated to inspire. Those feelings are lau- 


| 


| 


| want money? 


j 


fendant he had superadded meanness, I confess 
that I felt indignant. I did, without even con- 
sulting my client, (I knew a woman's fears—a 
wornan’s weakness) reject the offer: I proudly 
avow it. What! said the gentlemen, do you 
I said yes: and through the 
blessing of God I will have it. The occasion, 
rentlemen of the jury, demands it; and I ex- 
pect it through your instrumentality. Yes, 
gentlemen, I asked it, and I now ask it fora 
broken heart. IT ask from your justice, that on 
this occasion, you will, as tar as may be possi- 
ble, repair an injury to agonized feelings. 

At this late hour, after a concession wrung 


and extorted, this defendant offers nobly to ac- 


} 
' 


! 
j 


| 
; 


knowledge—what ten witnesses had established 
beyond the possibility of a contradiction! He 
offers further, the least he could possibly have 


dable, they spring from the heart, the seat of , offered—to pay the costs! And had I, gentle- 
alt the noble aifections of human nature: and | men, after this accumulation of injuries, con- 
although I cordially acquiesce with the geutle- | descended to accede to this offer, I felt that ! 
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should be guilty of a shameful dereliction of || to was on or about the month of January ’— 
duty. After all I had heard, all I had seen on || Above all, gentlemen, where was the use and 


"> 
i 


the trial, could I, ought I to have closed with 
the proposal? What! because this defendant, 
after this protracted period, when he is compel- 
led to discover the perilous situation in which 
he stands, and finds himself already an object 
of abhorrence to the whole court, a fit subject 


of condemnation to a jury of his country—be- | 


cause this man has the meanness to cry craven* 
for his purse, shall he be suffered to escape from 
that just and salutary punishment you are rea- 
dy to inflict ?—and shall we be deprived of the 
opportunity of applying an antidote to the poi- 
son, shed with such profusion on the records of 
this court ? 

Under these circumstances, we did prefer to 
submit the cause to the legitimate tribunal— 
we hastened to the jury. 

But the gentlemen have put their defence on 
a ground not warranted by law. 


slander was the result of mistake and misappre- 
hension, and therefore not malicious. If the 
publication of slanderous words were in truth 
founded on mistake, and this could be shown 
satisfactorily to a jury, this would surely ope- 
rate much in mitigation of damages—it never 
could justify a slander; and, gentlemen, I shall 
contend and urge to you, that the speaking false 
slanderous words infer malice, and I shall now 








They would | 
make you believe that the propagation of this | 








necessity of inserting in that affidavit that not 
only John but Robert Sharp was absent, if the 
information pretended had been derived from 
Johnston or the notes of the Recorder? 

These clauses, thus guarded, were inserted 
because the defendant well knew that he never 
derived such information from these sources— 
and I believe you will say with me, from the 
testimony on this part of the case, that the de- 
fendant well knew its falsity before its repeti- 
tion in the office of Mr. Maxwell. 

But should any doubt remain on this part of 
the subject, we are furnished with a sufficient 
guide in duly appreciating the motives of the 
defendant, by the testimony of Mr. Maxwell, 
and that of the young gentleman, Battin. The 
whole ground of controversy was here explored 
—it was calmly and dispassionately explained 
—no room was left for mistake and misappre- 
hension—there was time for reflection. The 
young lady required nothing humiliating—no- 
thing but what a sense of justice would have 
prompted a generous mind voluntarily to ten- 
der. She was willing to place it on the ground 
of mistake—she required a simple apology, as 
Johnston, the pretended author, so often quoted 
by the gentleman, had then already made. 

Yes, gentlemen, she who had been doubly 
injured—in the first place, by reason that the 


demonstrate to you that here has been no mis- || defendant withheld the fruits of toil and labor 
take, no misapprehension. || from a father, and thereby reduced him to mis- 

It is pretended that the defendant derived || fortune, and in the next, grossly traduced a 
the information, upon which the slander is|| character which is now admitted to be fair and 
grounded, from Johnston, who attended the!, unblemished,made no unreasonable requisition. 
first trial, and from the notes of the Recorder. | —She required not money—she generously 
Let us for a moment examine and see how this| asked an apology. It was there repeated to him 
affair stands. The ground on which the defend- | that this young lady had not been precise: but 
ant relied, in the publication of this slander, |! the defendant, in spite of his own knowledge 
was, that this young lady was precise as to the || and conviction, in spite of all explanation still 
time and person, and said in her testimony, that || persists, and says that her testimony was false 
it was on the Ist of January, 1815, she heard || mall its parts, and he could prove u. He did 
John Sharp make the admission of the demand || not, on that occasion, limit himself to time or 
in controversy to her father. But 1 shall now ‘| person. No, he meant to falsify the only ma- 
. show you that this was not the true ground on | terval allegation in the testimony, that is, 

which he intended to place the slander, nor did | that either himself or Robert Sharp ever made 
he receive information, to satisfy even hisown |} an admission of the demand to Alexauder Mc 
mind, that such was the testimony of the young | Dougal. Is this all he has done? Notwithstand- 
lady, either from Johnston or the notes of the | ing his convictions to the contrary, after having 
Recorder. Why was the affidavit which was| himself attended the trial on the 24th—after 
drawn between the 19th and 24th dayof April,| having had a sufficient opportunity to see aad 
for the purpose of moving for a new trial, not| converse with the jurors this day examined— 
as precise either as to time or person as it was; after two months had elapsed, he still stub- 
pretended the plaintiff was in her testimony? || bornly persists, and instructs his attorne y to 
Why think you was it inserted in that affidavit | give this atrocious slander, so often repeated, 
that the plaintiff swore that the time referred i notoriety and permanence, by spreading it on 
|the records of the court. And even until this 

* The word pronounced by the vanquished par- |day, now that nearly a year has elapsed, be 
ty in the ancient mode of trial by battle. A word | persists, and with his couasel comes into this 
of obloguy and disgrace, which subjected the | court to establish a justificalion, which, however 
champion, thus vanquished, to infamy ; and he was || painful it might be to the feelings of the gentle- 
never afterwards to be admitted as a juror or wit- || man, would make my client blush. 


“ape 5 Yes, gen- 
ness, He also lost his rights as a freeman. 3 Black. | tlemen, he persists, even to this day, in setting 
Com. 340, 


even the law at defiance. And yet the defen 
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dant has been misled—he has labored under a 
mistake ! 

It has also been urged that the circulation of 
these slanderous words has been limited, and 
that it has only been imparted to a few indivi- 
duals We have been able to trace it no fur- 
ther: the situation of the plaintiff has rendered 
this impossible—nor was it necessary. It should 
be always remembered that the original pub- 
lisher is responsible for every republication of 
a slander. When once afloat, a slander is in 
dustriously circulated, and gains strength and 
confirmation in its progress. It cannot be re- 
called—its flight cannot be arrested. It was 
sufficient therefore for us to prove the speaking 
of the words to two or three, and leave the 
extent of their circulation to the judgment of 
the jury. 

It is, therefore, abundantly established that 
the words spoken were false and malicious.— 
The only remaining question is, what damages, , 
under all the circumstances, ought the jury to 
give. Actions of this nature require not, nor 
are they susceptible of any precise rules of 
calculating the damages, which must ever de- 
pend on the peculiar circumstances of the case 
The only ground of mitigation which I am 
willing to concede to the gentlemen, is, that 
we have not been able to establish that the de- | 
fendant has manifested a deep rooted malignity | 
by publishing this slander, by all the means in ! 
his power, at all times and on all occasions.— | 
Had this been the case, | should have thought | 





it my duty tocall on you to punish this man to 
the full extent of your powers, by a verdict of | 


vindictive damages. But I do think that, in| 
the verdict you are to render, you should be 
guided, in some measure, by the relative sit- 
uation and ability of the respective parties. I 
produced to you evidence to show that the de- 
fendant was rich: to deny this he bad too much 
pride. I showed you that this much-injured 
young lady was an orpban—that she had once 


seen prosperous days: and I think sufficient tes- || 


timony was produced from which you might 
infer that the defendant has in truth been the 
author of the many privations and sufferings 
endured by these ladies. He has unjustly with- 





held the reward of honest industry from the || 


father; he has cruelly and unmanfully wrung 
the heart of the daughter with anguish. This 
conduct to the young lady was the offspring of | 
a diabolical malignity, arising from a defeat in | 
two trials in a court of justice. And while on | 
this subject, gentlemen, | beg you to consider 
that, for rendering a verdict for a few hundred 
dollars, which to a man in moderate circum- 
stances would be a serious punishment, a purse- 
proud man, like this defendant, would laugh in 
your faces. Remember, also, that in actions 
of this nature, while on the one hand you pre- 
serve a course tempered by a prudent discre- 
tion, and on the other, dispense with a free lib- 
eral hand by giving a generous verdict, which 





will not only compensate the injured party || 








_abandoned, and the defence 


| bensiofi on the part of the defendant. ( 
‘this been the fact, it must be conceded that it 
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fully, in property, feeling, and reputation, }),; 
will have a salutary effect in society, by check. 
ing the progress of slander: your verdict cay 
never be set aside on the ground of excessiyo 
damages. 

zentlemen, in estimating these damages, | 
think you should bring home this affecting cage 
‘o yourselves, and resort to the criterion ian 
your own bosoms. Inquire whether if a siste, 
a daughter of yours, like my client, witha cha. 
racter so fair and unblemished, had been {hy 
traduced—if a crime of this magnitude had 
heen laid to her charge, and wilfully persisted 
in, even after the calumniator was himself con. 
vinced of its falsity, what should be the mea- 
sure of damages? 

On this occasion, the sex, the youth, and 
beauty, the sufferings of the plaintiff, her un- 
protected situation; the baleful malignity of 
the defendant—his barefaced impudence, his 
pitiful meanness disclosed on this trial; every 
consideration should influence you to render 
such a verdict as will fully remunerate the 
plaintiff, sufficiently punish the defendant, and 
serve as a salutary public example to prevent 
similar enormities. 

By the Court. Gentlemen of the jury—the 
crime of which the plaintiff was charged by the 
defendant, is of a very serious nature, and the 
words spoken had reference to a former trial 
wherein she had been introduced as a witness. 
Hence the words, by reason of this reference, 
become actionable. The questions which ap- 
pear to be essential in the determination of this 
case are three. 1. Have the words, laid in the 
declaration, beenspoken? 2. If spoken, were 
they malicious? 3. What damages ought the 
plaintiff to recover? 

On the first question the court and jury are 


relieved from inquiry. This question is clearly 
,established in the affirmative by the positive 


testimony on behalf of the plaintiff, and by the 
admissions of the defendant. 

The second is the most important, and, in- 
deed, the principal inquiry. The law, applica- 
ble to this branch of the subject, is, that from 
the speaking of words, slanderous in themselves, 
malice is inferred, and need not otherwise be 
proved. But it has been urged with much zeal 


on the part of the defendant, that there are 
| many peculiar circumstances of exienuation 10 


this case tending to destroy the implication of 
malice, and which ought to go far in the 
exoneration of the defendant from exemplary 
damages. The justification set up at the com- 
mencement of the trial was, during its progress, 
is now rested 
wholly on the ground of mistake and craggy 
Ha 


ought to go far in mitigation of damages. Let 
us examine then whether the testimony will 
warrant this conclusion. 

It is suggested, and in some measure esta- 
blished, that the defendant, in the first instance 












grounded, from James Jolnston, and from th: 
notes of evidence taken by the Recorder on 
the trial. This was between the 19th and 24t}, 
dav of April, 1815, and we find that, without 
making the necessary inquiry to ascertain th: 
truth of the representation, without calling on 
the jurors who attended thetrial, he began t 

ropagate the slander. Ina short time afte 
the first trial, and about the time of the second, 
he was sufficiently apprised that no dependenc: 
could be placed on the representations of John- 
ston. This should have prompted him to exa- 
mine further into the truth of these represen 
tations before venturing to repeat the same 
slander. 

We find, however, that in the office of Mr. 
Maxwell, on the 21st day of April, a fair and 
candid explanation of the whole affair, relating 
to the first trial, took place. Here was a time 
for calm dispassionate inquiry; and from the 
statements made and explanations given, the 
defendant must have been convinced that the 
representations upon which it was then under- 
stood he had grounded the charge were wholl: 
false. He was informed by Mr. Maxwell that 
the plaintiff had not confined herself in the 
testimony, either to the first of January or to 
himself as making the admission to her father. 


The defendant then repeated the words, ani | 


went even further ; he said that her testimony 
was false in all its parts, and he could prove it. 

I: should be understood by the jury that the 
most material fact to which the testimony o 
the plaintiff referred on the former trial, was 


covered in that suit. The facts in relation to 
the time or person, it does not appear were 

material to the issue, and the plaintiff, in giv 

ing her testimony, might labor under a mistake 
without being subjected to the imputation of a 
crime. But the defendant did not confine him- 
self to that part of her testimony, in which, 
even had she sworn positively, there might 
have been a mistake ; but he spoke without li 

mitation to time or person, and said that her 
testimony was false in all its parts: that is, | 
mean to be understood, that her swearing was 
false, not only with regard to the lime referred 
toin her testimony, not only with regard to 
Robert Sharp or myself, but it is false that 
either of us, at any time, in her presence, 
made such an admission of that demand. This 
then is the nature of the charge made against 
the plaintiff by the defendant; a crime, which 
if true, would have subjected her to imprison- 
ment in the State Prison, and have ruined her 
character for ever. 

Before publishing these words, the defendant 
did not make sufficient inquiry to justify the 
charge; and since that time he has has had 
sufficient opportunity to retract the asjersion, in 
which he has persisted until this day, and on 


derived the information on which the slander is || 
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| terial matter spread on the record 
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had set up, the defence is now attempted to be 





supported on another ground. It is said that 
the defendant was misled by the notes of the 
Recorder, and by the representations of John- 
ston, and that in publishing the words laid in 
the declaration, he acted under a mistake. 
But are you convinced, and does the testimony 
warrant the belief, that the defendant derived 
his information from the Recorder’s notes and 
from Johnston, that on the first day of January 
she heard John Sharp, in a conversation with 
Alexander M- Dougal, make the admission of 
the demand sought to be recovered ? It appears 
by the affidavit made by the defendant, a short 
time after the first trial, for the ground of a new 
trial, that the time is therein stated as in or 
aout the month of January ; and in another 
part of the same affidavit it is stated that Ro- 
hert Sharp was absent on or about the same 
month. Had the information, on the faith of 


|| which the words spoken were derived, origi- 


ginated with the Recorder or Johnston, why is 
not the same precision observed in the affidavit, 
and why is it thus guarded in these two points ? 
But if even this information had been derived 
from these sources, it appears that the whole 
rround of the supposed mistake was explained 
by Mr. Maxwell on the 2ist of April; and 
about the time of the second trial, the defend- 
ant had satisfactorily ascertained that no re- 


_ liance could be placed on the authority of John- 


| when the defendant surely knew the falsity of 


ston. Two months after this, and at a time 


the charge, a notice of jusfificalion is subjoined 


| to the plea and put on the records of the court. 
the admission of the demand sought to be re- || 


The facts in this case resulting from the tes- 


|timony, warrant usin saying that the defend- 


ant has not justified a single word of the ma- 
lt has not 
been proved that the plaintil, in her testimony, 
referred to Jonn Sharp, or even to about the 
month of January, but she stated that it was a 


| Mr. Sharp who conversed with her father, and 
|that ata time when it was cold weather, and 
/might have been as late as January. 


Although in general it must be allowed that 
a man has aright,in good faith, to put any 
defence which he has a reasonable ground to 
believe true on the record, yet, as the record 
is calculated, from its nature, to be lasting and 


| permanent as its truth and purity should ever 


be preserved, it does not follow that a man has 


| a right to make the record a vehicle of slander 


to future times, by spreading thereou, conceru- 
ing the character of an individual, what he 1s 
convinced to be false. In the estimation oi da- 


| mages, therefore, this surely should be taken 


into consideration as an ingredient for their 
enhancement. 

With regard to the offer of a compromise, 
made on the trial, this does not appear material 
on either side, and has no relation to the mertts 
of this controversy. The defendant, no doubt, 


this trial; when failing in the justification he|| hada right, when he had ascertained that bis 
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defence had wholly failed, to attempt to make 
as advantageous a settlement as possible, and 
the plaintiff had an equal right to reject the 
offer. 

On the whole, this case stands wholly with- 
out justification. The circumstances of miti- 
gation urged on behalf of the defendant, con- 
cerning and towards which the court has 
thought proper todirect your attention, belong 
to the jury exclusively ; the question of dama- 
ges rests also with the jury solely. The court, 
on this, which is the remaining question. will 
merely direct the attention of the jury to the 


general rules by which juries are directed in || 
| The Honorable 


cases of this description. 

In the first place, the injury to the person in 
his or her property, reputation, and feelings, 
by means of the publication of slanderous 
words, should be, as far as possible, amply re- 
paired. Under this liead the nature of the 
crime charged on the plaintiff should be taken 
into consideration ; for, undoubtedly, the more 
enormous the crime charged may be, the 
greater injury to the person is presumed to flow 
from the slander. 

In the second place, in the estimation of da- 
mages, the jurors should make a further allow- 
ance for the sake of public example. 
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(of intemperate passion, than of an honest zea| 
| tempered by a prudent discretion. 

The jury rendered a verdict in favor of the 
plaintiff for $3,500. 





At a COURT of GENERAL SESSIONS of 
the Peace, holden in and for the City and 
County of New-York, at the City-Hall of the 
said City, on Monday the 6th day of May, 
in the year of our Lord one thousand eight 
hundred and sixteen. 


PRESENT, 





JACOB RADCLIFF, Mayor. 
NICHOLAS FISH and ) 
REUBEN MUNSON, ¢ “/dermen, 
: JOHN RODMAN, District Attorney. 

Macome, Clerk. 
GRAND JURORS. 





— 





Slander | 


isa vice of such evil tendency in society, so | 


baneful in its effects on the community at large, 
that it should be, as far as possible, restrained 
by the strong arm-of public justice. Men 
should be taught to believe, that if they will 
undertake and persist in uttering false and ma- 
licious words, to the prejudice of the property, 
the feelings, and reputations of others, that 
| they cannot escape with impunity. 

In the last place, it should be considered by 
the jury that the public administration of justice 
is in some measure concerned with the decision 
of this cause. Witnesses of fair unblemished 
character, who are called into our courts of 
justice, generally involuntarily, to give evi- 
dence in cases where the lives and fortunes of 
our citizens are concerned, should receive en- 
couragement and protection. 
cious slanders, uttered in reference to their 
testimony, should receive the pointed ani- 
madversion of the court and jury. 

But the jurors, notwithstanding any conside- 
rations in tiis case calculated to call for vindic- 
tive damages, should discard every passion and 
prejudice, and remember that there are here 
two parties who have their respective rights, 


and that they look to you for equal justice: and |, 


while on the one hand you will render a verdict 
which will amply remunerate the plaintiff for 





False and mali- || 


WaALrTer Bowne, Foreman, 
Jon~n Hone, Caves Brush, 
BENJAMIN BUTLER, WiiiramM ConMaAn, 
Jonn G. Coster, Bensamin Desosry, 
PRESERVED Fish, RENSSELAER Havens, 
Tromas Herrine, SKFFFINGTON SELBY, 
Wirii1aM JONES, CHARLES KEELER, 
PreTeER LoRILLARD, Tromas Morris, 
JEROMUS JOHNSON, Joun HAGGERTY. 





roving 
JAMES STEWART anv JOHN VAN OR. 
DEN’S CASES. 


RopmAn, Counsel for the prosecution. 
Dr. Granam, Counsel for the prisoner. 

‘“‘ Facilis descensus Averni.”’ 

Et “‘revocare gradum’’—nunc est facilior. 

You say it is easy to enter 

State Prison---Aye, this I don’t doubt: 

But to steal and to rob, I'll still venture, 

For it is easier far —to get out. 
The prisoners, during this term, were indict- 
(ed, tried, found guilty and sentenced to the 
State Prison for life, for a robbery committed 
on James Fagan on the 19th day of April last. 














It appeared that Fagan was at the store of one 
|, Burns at Corlaer’s Hook in the evening of that 
| day, to whom he had sold a quantity of oranges, 
| and during the evening Fagan had taken out 
| his pocket-book in presence of the prisoners, 
_who were lurking in and about the store. In 
the pocket-book there were about 60 dollars. 
When Fagan was about coming into the west- 
| ern part of the city, Van Orden, whom we 
should judge to be a lad about 18 years of age, 


the injury sustained, a verdict calculated as a} told Fagan that he was going down street and 
salutary lesson to others, and one which will! wanted company. Under a pretence of friend- 
have a tendency to protect witnesses in the or-| ship he familiarly took hold of Fagan by the 
diary administration of public justice, so on | neck and walked along with him until they ar- 
the other you will beware of rendering a ver- || rived at a lonely place where there were no 
dict which shall appear te be rather the result | buildings, when le reached round his arm to the 
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pocket of Fagan where his pocket-book was. F 
Suspecting that the object of Van Orden was to 1 
pick his pocket, Fagan told him to stand off, |) 
and immediately buttoned his coat that he might | 
the more effectually secure the money. Where- 
upon Stewart, who was near at hand, immedi- 
ately came to the assistance of Van Orden. An! 
attack was made on Fagan, he was knocked 
down, his mouth was stopped to prevent him | 
from giving an alarm—his coat was torn open, | 
and his pocket-book, containing the money, | 
forcibly taken from his pocket by the prisoners. |! 
After Fagan had thus been robbed, Van Or- 1 
den quit him and ran off, but Stewart confinu- 
ed to beat and kick him until some persons | 
came to the assistance of Fagan, and relieved 
him from further danger. Fagan then returned } 
to Burns’ store, and it was soon ascertained by 
whom he had been robbed, and measures were 
immediately taken for the apprehension of the | 
risoners. They were taken the same night. 
On the disclosure of the above testimony, Dr. 
Graham, with that honest indignation which 
naturally arises in the mind of every man at 
such atrocious villainy, immediately abandon- 
ed their defence. 
This case is the more extraordinary by reason | 
of these circumstances: During the ebruary | 
term, Stewart. with Edward Van Orden, (a bro- 
ther of John Van Orden) was tried on two in- | 
dictments, the one for Forgery and the other for |, 
Grand Larceny. on both of which they were 
acqnitted. (Vide ante, page 62.) During the 
March term, we observed Stewart among those || 
prisoners who were discharged on the last day 
of the term. What terror has Bridewell or 
State Prison to such men? What punishment | 
for such depravity? Liberate them to-day ; | 
they will steal, rob, or murder to-morrow.— 
(Vide ante, page 8, Note.) 


A 





(FORGERY. "I 


WILLIAM GOLDSBY ann JAMES CO- 
VERT’S CASES. 
RopMAN, Counsel for the prosecution. 
Dr. Granam & Wixson, Co msei jor the pri- 
SONLETS, 





j he public prosecutor has no right to produce evi- 
dence against a prisoner indicted for passing a | 
co uterfeit bill, that he was arrested in company 
with one who had previousiy been convicted of the 
same o'ence, nor that he boarded at the house | 
of one ‘pn whose possession co interfeit money, 
and instruments for counterfeiting had been 
fo nd, ‘who had also been convicted of the of- 
fence) unless he can also show that the prisoner 
was connected in the business of counterfeiting 
with those in whose company he was found : but | 
if he prisouer has, in his examination before the | 
police magistrates, denied those facts, this exa- || 
mination becomes evidence, which the public | 
prosecutor may rebut by other evidence. A pri- } 
soner, in his examination before the police ma- 
gistrates, is not bound to answer any question, 
the answer to which, if true, would implicate L 

5 


| ed. 


$1 


himself; but ifhe submits to answer, and an 

swers falsely, the public prosecutor may pro 

duce evidence to disprove such examination, 
and it will then be taken strongly against the 
prisoner. 

During the term of February last. the pri- 
soners were indicted and arraigned separately: 
Three indictments were found against Goldsby: 
one for the forgery of ten bills of $1.50 each, 
on the Manhattan Company, bearing date the 
Ist of February, 1615, and for the forgery of 
eleven other bills of $10 each, on the Bank of 
New-York, dated the Ist of September, 1814; 
the other for passing a counterfeit bill on the 
Bank of New-York, to John S. Jenkins, know- 
ing it to be bad. The third indictment was 
against Goldsby and Peleg Smith, on which 
Smith was convicted during the term of March. 


(Vide ante, p. 50.) These indictments con- 


tained counts under the statute for having these 
bills in possession, knowing them to be forged. 

Several applications were made by Goldsby 
for the postponement of his trial, on the ground 
of the absence of material witnesses, by whom 
he expected to prove that he received the bills 
laid in the indictment of other persons, to 
whom he had paid, or agreed to pay therefor in 
specie. No such evidence appearing, he plead 
guilty to the three indictments. The circum- 
stances in these cases may be seen by recurring 
to the cases of Peleg Smith and Lyman Rowley, 
before reported, (ante, p. 48 and 50) and to the 
remainder of this case.* 

Covert was indicted and arraigned, during the 
same term, with Goldsby, for the forgery of a 
$3 bill on the Paterson Bank, and for passing 
it to Peter F. Cisco, knowing it to be false. 





* We understand that Peleg Smith was pardon- 
He gave such information to the police that 
they found in different places, including the coun- 
terfeit money found on ( roldsby, about 14,000 dol- 
lars, in counterfeit and false money, on the follow- 
ing banks: 


‘ ommercial Bank, 10’s and 100’s. New-York. 


| Agency and I achange Bank, (Haskins’) 1’s and 


5’s. New-York. 
Mechanics’ Bank, 10's. do. 
Bank of New-York, 2’s and 10's. 
Manhattan Company, 1.50’s. do 
Bank of North-America, 5 s and 20's. Philadelphia 
Paterson Bank, 3’s.. Paterson. 

ank of Troy. 1.20s. Troy. 

State Bank, 3’s. Camden 
Bank of Baltimore, 1U’s. 
Boston Bank, 1s. Boston. 
Pennsylvania Bank, 51)’s 


do. 


Baltimore. 


Philadelphia. 

The two first mentioned species of bills are exe 
cuted in a superior sty!e. But they are neither 
filled up nor signed, so that it would, at present, 
be di ficult to ascertain where the President. +. ar-e- 
fors. and ¢ onipany of ether Bank could be found. 
No doubt these institutions do great business. \ € 
understand that the President of one of these 
banks, in his retirement, in a superb building on 
the right of the City-Hall, enjoys olfaum cum dig 
nitate. 
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It appeared that the prisoner, on the evening 
of the 22d or 23d of February last, went into 
the grocery store of Cisco, in Pump-street, 
and offered the bill laid in the indictment in 
payment for a glass of spirits. On examining 
the bill. Cisco told him that he did not like it ; 
and on comparing it with another bill of the| 
same amount on the same bank, satisfactorily 
ascertained that it was a bad one. 

The prisoner then took back the bill; and on 
being requested by the person who came with 
him to the store to let him see the bill, he re- 
fused, and immediately applied it to the candle, | 
and after it was partly destroyed, he stamped 
the remainder under foot, declaring, with an 
oath, that he would not have such money. 
Cisco asked him if he bid not know the man of 
whom he obtained the bill; to which he replied 
that "he did; he had such money of a man every 
day. He then gave a true $5 bill, which Cisco 
changed, and the prisoner departed. In this 
interview, the prisoner, when discovered, af- 
fected to speak in broken language, or pre- 
tended to be drunk. 

Rodman, in addition to the testimony of 
Cisco, offered to show that the prisoner was ar- 
rested at Butler’s billiard room, in company 
with Rowley, who had been convicted in this 
court for passing counterfeit money; and also 
that he had boarded at the house of William 
Goldsby, in whose possession such money and 
instruments for counterfeiting had been found. 

By the Court.—This is inadmissible, unless 
you purpose to show, in connexion with that 
evidence, that the prisoner was engageed with 
these men in counterfeiting, or passing coun- 
terfeit money. It would be like producing proof, 
on behalf of the prosecution, of bad character, 
which would certainly not be admissible. 

Rodman then read the examination of the 
prisoner in the police, in which he denied that he 
boarded with, or knew Goldsby. He also denied 
that he was arrested in company with Rowley, 
or that he knew him. He did not know where 
he had boarded since he had been in this city. 

By the Court to the public prosecutor.—This 
examination is now a part of the evidence, and 
you are at liberty to rebut any allegations 
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| 





therein stated, by other testimony. 

Testimony was then produced, on behalf of | 
the prosecution, which showed that the exami- | 
nation, in the above, and many other particu- | 
lars, was utterly false. It appeared by the tes- | 
timony of Haysand Farrington, police officers, , 


} 


| 
} 





that he was arrested on the 24th day of Feb- } 


yuary last, at the same time they arrested | 
Rowley. (Videante, p. 48, 49.) 

His honour the Mayor charged the jury, that | 
the principal question for their determination | 
in the case was, whether the prisoner, when 
he passed the bill to Cisco, knew it to be a bad | 
one. The jury should take into consideration | 
the whole circumstances of this case in con- 
nexion with the written examination. It ap- 








peared that after tne prisoner found that Cisco ! This was on Sunday, on the morning of which 


| from h 
| But he bad no right to set up false pretences in 





had discovered that the bill was counterfeit, he 
partly destroyed it in tbe candle, and stainped 
the remaining part under foot. He declared, 
with an oath, that he would not have suc} 
money. Is it reasonable to suppose that an ho- 
nest man, who had innocently received a bad 
bill from another, would have conducted him- 
self in that manner ? 

With regard to the examination in the po. 
lice, it is true he was not bound to submit to 
any examination which might have a tendenc 
to criminate himself. He should, therefore, jf 
he did not choose to answer, have stood mute, 
and have left such inferences to be deduced 
is silence as the law would have raised, 


answer to the inquiries made by the police ma- 
gistrates. The principal allegations contained 
in his examination have been proved false, and 
the jury have a right to take this examination 
in connexion with the other testimony, into 
consideraiion in the determination of the case. 

He was found guilty by the jury for uttering 
and passing the bill, knowing it to be bad; and 
on the last day of the term was sentenced to the 
State Prison for seven years. 

By the Court, in pronouncing sentence on 
William Goldshby.—You, William Goldsby, 
have for several terms, on divers pretences, 
applied to the court for a postponement of your 
trial, and the court has granted you every rea- 
sonable indulgence. Finding that you could 
delay it no longer, you have at length pleaded 
guilty to three indictments for forgery, and 
having in your possession, with an intention of 
kngwingly passing it, counterfeit money to a 
large amount. Instruments for counterfeiting 
have been found in your possession, and you 
have, from time to time, harboured persons in 
your house, who have been engaged in coun- 
terfeiting and passing false money. Consider- 
ing the enormity of your offence, the court 


| consider it a duty, in your case, to make a sig- 


nal public example. You are now a man con- 
siderably advanced in years; and the term of 
time to which you are now about to be con- 
signed to the State Prison, will be equal to im- 
prisonment for life. The court sentence you 
to the State Prison seven years on each indict- 
ment, 
— 
(GRAND LARCENY.) 


SIMEON FREELAND’S CASE. 
Ropman, Counsel for the prosecution. 
Simons, Counsel for the prisoner. 


|| Good character, in a clear case of guilt, will not 


avail a prisoner. 


The prisoner was indicted for grand larceny 
in stealing a horse of the value of $50, the 
property of William L. Webb. It appeared 
in evidence, that on the 25th day of July Jast, 
Webb had a valuable horse in pasture, near 
Love-lane, in the winth ward of this city. 
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day Webb saw the horse. The next morning 
he was missed from the pasture. Webb, in 
about a fortnight, found the horse in the pos- 
session of Jacob Whitson, an Innkeeper, in the 
town of Flatbush, on Long-Island. About 4 
o'clock, P. M. on Monday, the prisoner came 
to Whitson with the horse, and told him that he 
came from Elizabeth-Town, in New-Jersey, 
with the horse, and had beento Jamaica and 
Tlatbush to make a match, and had understood 
that Whitson wanted a match. After some fur- 
ther conversation, Whitson and the prisoner 
made an exchance of horses, in which ex- 
change, Whitson geve the prisoner a large bay 
horse, worth about $120, and $20 in cash for 
the horse of Webb. During the conversation, 
the prisoner told Whitson that he had owned the 
horse about six months. 

The prisoner then brought the horse he had 
obtained from Whitson to William Hampton, 
in this city, for sale, and informed him that his 
parents in the country had died; a distribution 
of their property had been made, and this horse 
fell to his share as his portion. The horse was 
purchased by Hampton for $80, and it appear- 
ed that Whitson, having delivered the stolen 
horse to Webb, had claimed the horse sold by | 
the prisoner to Hampton, and calculated to | 
bring an action to recover the value. It ap- 
peared by several witnesses, introduced on be- 
half of the prisoner, to establish his good cha- 
vacter, that before this affair, they had never 
heard any thing derogatory to his character as 
an industrious honest man. He was a journey- 
man blacksmith, and lived at No, 4 Chapel- 
street, and had a considerable family: he was 
in low circumstances, and was not a dealer in | 
horses, and these witnesses had never known | 
him to own a horse. 

After the arguments of the counsel, and the 
charge of tie court, he was immediately found 
guilty by the jury. His sentence was sus- 
pended. ; 





WILLIAM JEFFERS anp ISAAC DICKA- | 

MAN’S CASES. 

To constitute the crime of Larceny, there must | 

be, not only a wrongful taking, but a felonious 
tntlention. 


The prisoners were each indicted for grand | 
larceny, separately. Jeffers, a black, for 
stealing a sorel mare, of the value of $80, | 
the property of James Loughry—Dickaman, a 
lad apparently about thirteen years of age, | 
(but in fact twenty) who, on the trial, exh- 
bited an appearance of hardened indifference | 
and squalid wretchedness, seldom witnessed 
but by those who frequent this court, for steal-_ 
ing a mare of the value of $35, the property | 
of Lawrence Lowe. 

The prisoners were tried separately, and the | 
following facts appeared on their trials respec- | 
tively. 





Loughry, a cartman, living in Anthony-street, 


{ 
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about a month azo, missed his horse out of the 
stable, the door of which he had secured on 
the outside with a stick or string. Jeffers was 
seen, by a witness introduced on the trial, 
very early in the morning on the horse in Gay- 
lor’s alley, which runs out of Anthony-street, 
in which alley it appeared the prisoner had 
lived or staid. The prisoner said the horse was 
his property. The owner found his horse the 
same morning standing in the street, about 
twenty yards from the stable, and the horse 
| had the appearance of having been ridden hard, 

About seven weeks ago, on the Sabbath, 
Dickaman took the mare either from the yard 
or stable of Lowe, at the corner of Second 
and Hester-streets. He rode her out of the 
|compact part of the city, and, according to 
his own confession, left her near Fort Wash- 
ington, The owner, however, stated, that when 
he found the mare she had been sold and 
'traded away; but the person to whom it was 





|| suggested the prisoner had sold the mare, did 


|not appear as a witness; and the manner in 
| which the prisoner had disposed of the creature, 
after she was taken hy him. rested wholly on 
his own confession before mentioned. 

On the disclosure of the above facts, the 
court directed the jury to acquit the prisoners 
on each indictment, on the general principle 
resulting from the defininition of larceny ,* that 
although here was a trespass in wrongfully 
taking this property, there was no evidence of 
a felonious intention. 

The prisoners were acquitted. 


—_—-— 


(MISDEMEANOR. ) 
JOSEPH DECOSTA’S CASE. 


Ropman, Counsel for the prosecution. 
J. T. Invinc, Counsel for the defendant. 


Where A falsely pretends to B that he had pros 
cured for B a billot exchange on a foreign,coun- 
try of C, in whose possession it was ready to be 
delivered ; and B, in full confidence that A had 
the bill in his possession procured from C, pays 
to Aa sum of money in payment for the bill, un- 
der the expectation that the bill would be si- 
multaneously delivered , A is guilty of obtain- 
in that money by false pretences ; but it would 
be no more than a breach of trust if B had pre- 
viously paid to A the money to procure such 
bill, and A had failed in performing his promise, 

Though, according to the strict rules of practice, 
where a mao appears by counsel, he shall be pre- 
cluded from examining witnesses, and address- 
ing the jury, yet, such rales may be relaxed in 
favor of a foreigner, under peculiar circum- 
stances, in a criminal prosecution. 





* Larceny—* The fraudulent or wrongful ta- 
king aod carrying away, by avy person, uf the 
mere personal goods of another, from any place, 
with a felonious intent to convert them to his (the 
taker’s) own use, and make them his own proper- 
ty, wiihout the consent of the owuer.” (2d East's 
| Crown Law, p. 524.) 
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The defendant, an alien, and inhabitant of 
Spanish America, was indicted for obtaining 
$266, the money of Ernest Sandoz, by false 
‘pretences. When brought up for trial, he ap- 
plied to the court for a jury de mediatate lingux, 
under the statute, {1 vol. N. R. L. p. 334) 
which was granted ; and a venire for that pur- 
pose being awarded, the sheriff returned a com- 
petent number of Spaniards to make up half 
the pannel of jurors. 

The pretence alleged in the indictment was, 
that Decosta pretended to Sandoz, that he had 
procured for him from Hicks, Jenkins & Co. a 
certain Bill of Exchange, payable at Liverpool, 
in the kingdom of Great-Britain, to the order of 
him the said Sandoz, for the sum of 100/. 
sterling ; which said bill was in the hands oj 
Hicks, Jenkins & Co ready to be delivered to 
the said Decosa for the said Sandoz; whereas, 
in truth and in fact, he bad procured no such 
bill, &c. by means of which false pretence, he 
obtained from the said Saudoz $366 against the 
form uf the statute, &c. 

[t appeared by the testimony of Sandoz, who 
is also a fureigner, that about a year ago he first 
became acquainted with Decosta at a Freema- | 
son’s lodge. They soon became so intitnate that | 
Sandoz confided in bim as much as if he had | 
been a brother. Sanduz was a dealer in watch 
es; and it appeared that Decosta had himself, 
at different times, obtained watches of Sandoz 
on credit, promising that he would pay him at 
any time. There was also a man by the name 
of H. T. Ward, who kept a store in Courtland- 


street, who was frequently with Decosta, and ! 


whom he represented as his partner The de 
fendant and Ward had procured watches o/ | 
Sandoz on credit to the amount of about $200, 
and Sandoz always understood by Decosta that | 
they were partners. 

It also appeared that the defendant had .a | 


place in Washington-street, denominated an | 
office, transacting business under the firm of 


Decosta & Co. but it did not appear, except 
from the facts disclosed on this trial, what was 
the nature of the business of this firm. 
During the month of February last, Sandoz 
was in want of a Bill of Exchange, of a small 
amount, on some person in Liverpool, to make 


_ 


| office at 5 o'clock. In consequence of this 
| letter, Sandoz at the appointed time. called 
| at the office, and found there Decosta with, },j, 
alleged partner, and three or four other gent/,. 
|men Sandoz, it appears, in consequence of 
a previous understanding and agreement wit), 
| Decosta, as he was led to believe, brought 
$366 as in part payment of the bill. expecting 
| that Decosta had purchased it, and had ad. 
vanced the difference between the amount of 
the bill of exchange, and the sum of $366, jp 
payment of the demand due by himself anq 
Vard to Sandoz for the watches, as before 
mentioned. Sandoz also fully believed, by 
_reasonof their previous pegociation in relation 
to this bill of exchange, and the receipt of the 
letter, that the bill of exchange was in the 
hands of Decosta. On his arrival at the office, 
the defendant spoke to him in French, and in. 
, quired whether be had brought the money, 
ihad a litthe money for him. Sandoz replied in 
the aflirmativé, and in full confidence that the 
bill of exchange was to be delivered simulta. 
neously with the money, paid it to the defend. 
ant; who, on receiving the same, took out o; 
one of his pockets other money, pretendedly a 
specific sum before counted, and, without 
counting it, blended it with that received from 
Sandoz, and put ihe whole in one of his other 
pockets. 

Sandoz then asked him for the bill of ex- 
change; but the defendant told him that it was 
; with Hicks, Jenkins & Co. ready to be deli- 
| vered, and he would get it in half an hour. 
\tter this, Sandoz called on him several times, 





(2 nd received specious and evasive answers; 


and it appeared that on the succeeding Mon- 
| day Sandoz called on Decosta for the bill, who 
toid him that he bad about an half hour before 
delivered it io Ward, his partner. Shortly 
after, the defendant decamped, for Philade); phia, 
without even bidding Sandoz good-bye. San- 
doz went in pursuit—an application was made 
| to the executive of Pennsylvania, and _ this 
gentleman delivered up to be brought here tour 
trial. 

By the testimony of a Mr. Jenkins, of the 
firm of Hicks, Jenkins & Co it appeared that 
the defendant never procured such bill of ex- 
change from that house; but that a man, who 





a remittance to that place. It appeared that 
Sandoz and Decosta went together to differeut 
places in the city to procure such bill, but found | 


some considerable difficulty in procuring one || 7 
i! 


for as small ap amount as Sandoz wanted. At | 
length they went to the Coffee louse and foun)! 

that Hicks, Jenkins & Co. had put up a notice | 
that they had bilis on that place for sale. The 
defendant then undertook, gratuitously and as 
afriend, to purchase a bill of 1002, sterling 
for Sandoz. This was on Friday, the 10th day |, 
of February. The next day, at about 2 o’clock 
in the afternoon, Sandoz received a letter from | 
_ Decosta infornung him that he had procured the | 
Bul of Exciange of Hicks, Jenkins & Co. for 
1001. sterlipg, and requested him to call at his - 


{answered the description of the defendant, in 
|tebruary last called on him, and merely wm- 
quired whether the house had such bills for 
sale; and being answered in the aflirmative, 
jun mediately went out. 

[rving candidly admitted to the court and 
| jury that he had been led to believe that the 

| state of facts was different from what they now 
| ippeared to be. He believed that there bad 
been a credit given to Sandoz by the defend- 


| ant, who bad been created an agent to purchase 


the bill in question for Sandoz. He had, 
therefore, brought authorities to show, that 
H vhere there was merely abreach of trust, an 
‘indictment for obtaining money or goods could 
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pot be supported. Prom the facts disclosed, the statute on which this prosecution rested. 
however, if the jury believed fully that in this | In about five minutes the jury returned, and on 
case there was a contrivance and false pretence || pronouncing their verdict, separately, by re- 
resorted to by the defendant to deprive Sandoz || quest of the defendant, all found bim guilty. He 
of his money, then the offence comes within the | Was sentenced to imprisonment in the City Pri- 
statute. and the jury must pronounce the de- | son, for one year ; the court observing, on 
fendant guilty. The counsel suggested to the i pronouncing sentence, that they had satisfacto- 
court that the defendant, being an alien and a |, rily ascertained that he had been engaged be- 


stranger, requested the privilege of submitting | 
a few remarks to the jury. 
By the Court.—Although the strict rules of | 
ractice will not admit a defendant, who has | 
already elected to appear by his counsel, to un- 
dertake to manage his own defence before the | 
jury ; yet in the case of an alien stranger, we |} 
thiak the rule, under peculiar circumstances, | 
may be relaxed. In this instance, therefore, | 
the defendant may address the jury ; nor can | 
we undertake to prescribe to him the rules | 
which govern the counsellors of this court, with 
regard to confining themselves to the evidence. | 
He must, in summing up, be allowed to take || 
his own Course. 
The defendant then commenced the re-exa- | 
mination of witnesses, and held a colloquium | 
for some considerable time with Sandoz, in | 
broken English, which was: highly ludicrous, | 
The point at which the defendant appeared to | 
aim, was, to show that Sandoz had entrusted | 
him with the money to purchase the bill; which | 
Sandoz utterly denied. 
The defendant then proceeded to address the | 
jury, in very broken language, and with those | 
vehement gesticulations peculiar to the French | 
orators, said, in substance, that he was a stran- 
ger, and stood in a helpless situation. He had 
been bred to the profession of the law in his | 
own country—he was a man of education, and 
that by the laws of his own country, which he | 
averred to be reasonable, in a case of the na- | 
ture before the court, he would have been ad- 
mitted to disprove, on oath, what Sandoz had 





fare in practices of a similar nature. 


|| IN THE MATTER OF DAVIDLEWISJONES. 


HawkIns, for the applicant. 
RopMan, conira. 


Where a man had been apprehended and gonfined 
in Bridewell, by the Police of the City of New- 
York, on suspicion of having in his possession 
counterfeit money, with an intention of passiog 
the same, but no sufficient evidence to establish 
that charge being found, he is still detained, asa 
disorderly person, on the grounds that a reward 
had Seen offered for the apprehension of a per- 
sou of the same name as one by which he was 
known, asa felon escaped from justice in a sister 
state, (as appeared by a Newspaper printed in 
such state) that when arrested he had no visible 
means of gaining a livelihood, and in his exami- 
nution before the Police, gave no satisfac- 
tory account of himself, or of the manner 
in which he obtained a counterfeit bill found ia 
his possession, but confessed that while iu the 
City of New-York, he had associated with dis- 
orderly persons ; aud where it further appears 
that such person, so arrested and detained, has, 
while in the said City, passed by different 
names, though it seems that the Newspaper is 
no evidence in resisting a motion for his dis. 
charge, yet the Court of Sessions in and for the 
City of New-York, (even hed they the power) 
will not interfere in an application for the dis- 
charge of such person, even should it appear, 
by the suggestion of Counsel, that the prisoner 
ts as weil drest as any man, avd when arrested 
had seven hundred dollars of good money in his 





stated. Although since his arrest he had suffi- ; 
cient opportunity to escape, he had not done su. 
The sum was small—he knew the law, and 
knew the offence to be criminal. From all 
which premises, he concluded that he was inno- | 
cent; but he did not deny the material facts 
stated in the indictment. He hoped, under all 
the circumstances, the jury would do him jus- 
tice. 

After the arguments of Rodman, his honor 
the Mayor charged the jury, that the counsel 
had agreed on the law in relation to this case, 





| 


1 


i 


and that if the jury fully believed that here was |) 


a contrivance and design on the part of the de- 
fendant, by means of this pretence, to deprive 
Sandoz of his money, it would be their duty to 
find lim guilty: but that if they believed that 
in this negotiation respecting this bill of ex- 
change, a credit was given by Sandoz to Decos- 
ta to procure this bill; and that Decosta acted 
as the agent of Sandoz in the purchase, the of- 
fence would then be merely a breach of trust, 
and the defendant would not be liable under 





| 
1} 
i} 
; 
| 


—— 


possession. 

A habeas corpus cum causa, or a writ of error will 
not lie from this Court to the Police, nor can 
this Court make any order which would operate 
so astocompel the Police to return any pro- 
ceeding or proceedings before them into the 
Sessions. At least, such controlling power is 
much doubied. 

Where a man is illegally imprisoned or detained, a 
habeas corpus cum causa, allowed by « Judge of 
the Supreme Court, is the proper remedy. 
(Vol.1. N.R. L. p. 354. see. 3.) 


It appeared that about two weeks since, the 
prisoner was apprehended by the Police of the 
city of N. York, at the house of William De 


| Wetter, on suspicion of having counterfeit mo- 


“ney in bis pessession with an intention of pase- 
, ing the same, knowing it to be counterfeit. An 
-advertisement by Timothy Moore, Sheriff of 
| Pennsylvania, offering a reward of $300 for a 
| person by the name of Durid Lewis, answering 

the description of the applicant, stating that he 
‘bad been confined in Bedford Gaol for passing 
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counterfeit money, and had escaped from jus- 
tice, appeared in the Philanthropist, a public 
newspaper printed in the state of Ohio. A 
particular description of the said Lewis, and a 
gang of counterfeiters with which he was con- 
nected, also appeared in the Wew York Courier 
of May 11th. 

On his arrest a counterfeit bill of 
Merchants’ Bank in the city of New 
found in his possession. 

On his examination in the Police, he did not 
show that he had any means of livelihood, but 
stated that while he had been in the city, he 
had frequently been among persons, denomina- 
ted disorderly in the statute. Concerning the 
possession of the counterfeit bill, he said that he 
obtained it of a man whom he did not know, be- 
yond Utica, and gave in exchange therefor 
gold coin. By the written examination of De 

etter, with whom the prisoner had boarded, 
it appeared that the prisoner passed by the 
name of Porter. It did not appear that he had 
any visible employment, and the police not find- 
ing sufficient evidence against him to establish 
the charge on which he had been originally ar- 
rested, detained him in custody as a disorderly 
person. 

Hawkins, on the last day of the term, moved 
that the prisoner be brought up and discharged. 
Rodman, contra, produced the written exami- 
nation of the prisoner in the police, and also that 
of William De Wetter, to show the grounds on 


20 on the 
ork, was 


which he was arrested and detained. He pro-+ 


ceeded to read from the newspaper aforesaid, 
the advertisement. 

By the Court. 
dence. 

Hawkins then premised that he intended to 
argue the question on the ground that the pri- 
soner was detained on the ground that he was 
a vagrant. After reading the section of the 
statute in relation to the description of vagrants 
or disorderly persons, (1! vol. N. R. L. p. 114. 
sec. 1.) he contended that the prisoner did not 


The newspaper is no evi- 


fall within that description, according to the true }| 


intent and meaning of the statute. That act, 
derogating from the personal liberty of the citi 
zen, should be construed liberally ; and it 
should clearly appear that the prisoner fell 
within the description of persons intended to be 
embraced within the intent of the act before he 
could be detained. 

By the Court.—Mr. Hawkins, it appears to 
us thatthe principal questions here, are, Whe- 
ther a foreigner found in this city, without any 
visible means of support ; a person whom it ap- 
pears passed by different names, who has false 
money found in his possession ; and who, if he 


is not a disorderly person himself, at least ad- | 


revision? Could we make apy order wij; 
could legally operate on that court? Wy) . 
writ of error lie, or can a habeas corpus cue 
causa issue to the police from this court? 

Hawkins —I shall endeavour to answer these 
inquiries satisfactorily, In the first place, | 
contend, that before the prisoner could have 
been detained under the act “ for apprehendin> 
and punishing disorderly persons,” it shou); 
have appeared either on the view of the justices 
or by the confession of the prisoner, or by the 
oath of one or more credible witnesses, that |e 
“‘ was wandering abroad, and lodging in taverps 
beer-houses, out-houses, market-places, o; 
barns, or, in the open air, and not giving a good 
account of himself ; or that he should be wander. 
ing abroad and begging, or an idle person not 
having any visible means of livelihood” —other- 
wise he could not be adjudged a disorderly per- 
son within the intent and meaning of the act, 
By the copulative conjunction “ and” preceding 
the words in the statute, * not giving a good ac- 
count of himself,” the legislature intended, not 
that any man not giving a good account of bim- 
self should be adjudged a vagrant ; but the true 
meaning intended to be conveyed, was, that any 
person who assumed a mendicant appearance, 
who was wandering abroad and lodging in tav- 
erns, &c. or in barns, or in the open air, and not 
giving a good account of himself, should be so 
adjudged. Not one of these pre-requisites ex- 
isted in this case, not even one of the modes of 
-proof prescribed by the statute, either the view 
of the justices, the confession of the prisoner, or 
the oath of one or more credible witnesses, had 
been resorted to on this occasion. But a man 
of good appearance, as well dressed as any 
man, with above $700 in gold and silver in his 
pocket, has been arrested by the police on sus- 
picion of having counterfeit money in his pos- 
session, with an intention of passing it know- 
ingly, and the police, not being able to find 
a shadow of testimony on that charge, now de- 
tain him in prison as a vagrant. 

The counsel argued that this was a flagrant 
| violation of the personal liberty of the citizen, 
| not to be tolerated. It was contrary to the bill 
of rights securing the liberty of our citizens de- 

rived from Magna Charta, (1 vol. N. R. L. 47.) 
If a man of the description of the prisoner cau 
be arrested and confined by the police as a va- 
| grant, for no better reason, hundreds, from a 
distance, who visit our city, and resort for 

months at Tammany and Washington Halls, en- 

| gaged in idieness and dissipation, would be lia- 
| ble to arrest and imprisonment. 

This court, he had ever understood and be- 

lieved, had a controlling power over the pro- 











_cess and proceedings of the police. ‘The pro- 


mits that he has associated with disorderly per- || ceedings in that department, and the stoleu 
sons while in this city, does not fal! within the | property there deposited, were daily brought 


description of vagrants ? 


which: we wish to direct your attention, is, | 


whether this court has, in fact, the power of 
bringing up the proceedings of the poliee for! 


Another question, to | into this court. 


The magistrates of that court 
were members of this. From all which he 
concluded the court had the power to inter- 
fere in the liberation of the prisoner, and that 
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this was a proper ease for such interference. 

Rodman, contra, after reading the examina- 
tion of the prisoner, and also that of William | 
De Wetter, in the police, was stopped by the | 
court, who observed that the prisoner, in this | 
case, had been brought before the police who 
had exercised their judgment in bis arrest, im- 
prisonment, and detention in prison. Had it 
even appeared to this court that he had been 
illegally imprisoned or detained, the court is 
not aware of any mode in which this court 
could legally interfere with the proceedings of 
the police. True, the proceedings of that de- 
partment, and the property deposited therein, 
are frequently brought before this court; but’ 
that depends rather on a species of comity ex- 
ercised by that department towards the public 
prosecutor, than on any coercive power exer- 
cised by this court. 

The mittimus in this case is not now before | 
the court : the court could not make an order | 
which would have the effect of reaching any | 
proceedings before the police, and the statute | 
has not given this court a habeas corpus to re- 
move, ora writ of error to revise such pro- 
ceedings. But the statute has prescribed a 
remedy, in case of illegal imprisonment or de- 
tention of the person, by habeas corpus cum 
causa, to be allowed by the Chancellor, or by 
the Supreme Court, or one of its judges in va- 
cation, to bring up the body of the person so 
illegally imprisoned or detained. 

But, even if we had the power of bringing 
up the prisoner and discharging him, we should 
not consider this a case wherein such power 
ought to be exercised. As far as we under- | 
stand the case, the police has not unwarranta- 
bly exercised their power. The prisoner was, 
in the first instance, apprehended under very 
suspicious circumstances. Counterfeit money 
is found in his possession. In his examination he 
gives no good account either of himself, or of the 
manner in which he acquired this false money ; 
he confesses, that for some considerable time. 
while he has been in this city, he has associated 
with disorderly persons—he has not any visible 
means of gaining a liveliliod—and he assumed 
aname different from that in which he now ap- 
pears before the court. We think it, on the 
whole, extremely doubtful whether we could 
legally interfere in this case; and if we could, 
we should not be disposed to do so from our un- 
derstanding and view of the facts disclosed. 

The motion is therefore denied. 

JOSEPH BARTLETT’S CASE, 
Ropman, Counsel for the prosecution. 
Hawkins & Wyman, Counsel for the defendant. 


A Marshal of the City of New-York bas no right, 
by virtue of a warrant issuing from one of the 
Ward Justices in that city, to seize a man, 
agaiust whom he hath such warrant, iu his owo 
house, drag him down, stamp him under foot, 
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and kick him severely six times, even should | allow the premium. 
the person so abused happen to be intoxicated. ‘ timopy of Justice Trumbull. 
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In the traverse of an indictment for an assault and 
battery, evidence that the prosecutor is an babi- 
tual druvkard, is inadmissible. 

The defendant, one of the marshals of this 
city, rather above the ordinary size of men, 
was indicted for an assault and battery com- 
mitted on Hugh Reynolds. 

It appeared by the testimony of two unim- 
peached witnesses, William R. Cook and his 
wife, corroborated in part by the sister of Rey- 
nolds, that Reynolds is a man far below the 
ordinary size and strength of men. On the 
10th day of April last. the defendant came to 
the house of Reynolds, with a warrant, issued 
by Samuel Trumbull, Esq. assistant justice of 
the 4th ward court, against Reynolds, on an 
account of $7.50 for bread, which had been 
put in the hands of the defendant for collection. 
Reynolds had about $150 in specie, and 
wanted the defendant to allow him the ordinary 
rate of premium and receive his pay. The 
marshal, not having any authority to allow this 
premium, refused, and Reynolds then attempted 
to procure paper sufficient to satisfy the de- 
mand. For this purpose he went out several 
times with the defendant, but was unsuccess- 
ful. Returning to the house, he sent out his 
sister to procure $3 due to her to make up the 
sum—she staid about five minutes—the de- 
fendant had engaged to wait, and in the mean 
time, lest she should not get the money, Rey- 
nolds began to count from the box containing 






| the specie, money sufficient to pay the demand 


in half-dollar pieces. The defendant had be- 
fore this received a glass of porter of Reynolds, 
which he was drinking; but on observing Rey- 
nolds count the money from the box, he seized 
Reynolds, who was on the opposite side of the 
counter, endeavoured to drag him over the 
counter, and at the same time, tried to seize 
the money-box or to scatter the money, but 
was prevented by Mrs. Cook, who was present 
and held the box. Not being able to draw 
Reynolds over the counter, he came round the 
counter, seized and dragged Reynolds down, 
stamped on him, and kicked him in the side 
| severely, six times. Just at the time the sister 
of Reynolds had returned, the defendant had 
dragged the brother to the door. It appeared 
that she came to his assistance, and scratched 
the defendant in his face. Reynolds was then 
taken to court by virtue of the warrant. When 
he was first attacked by the defendant, in the 
manner above related, he was not incapable of 
attending to business by reason of intoxication ; 
this appeared by the testimony of five unim- 
peached witnesses. When he arrived at the 4th 
ward court, (it did not appear that he drank on 
| the way) he was in a high state of intorication; 





| abused the defendant very much, by words— 


was very noisy—the justice threateped to com- 
mit him for a contempt. He complained chiefly 
against the defendant because he refused to 
This appeared by the tes- 
The defendant 
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stated in the hearing of Reynolds that he had, 
refused to come with him to court; Reynolds 
complained in the hearing of the defendant that 
he had struck him. Neither of these declara- 
tions were denied by either party. This ap- 
peared by the testimony of a marshal, who, 
with the defendant, was in the habit of attend- 
ing that court. It appeared the plaintiff was 
in court, and, notwithstanding the drunken- 
ness and abuse of Reynolds, allowed the pre- 
mium and received his pay in specie. 

By the testimony of Dr. Andrew Morton, 
who attended Reynolds about a week after the 
affray, it appeared that he had an inflammation 
in his chest, and complained of the bruises 
received from the defendant, but the doctor dill 
not examine his bruises, nor did he know that 
they caused the inflammation. The doctor 
stated that he was at the time of the trial dan- 
gerously ill. By the testimony of Mrs. Cook, 
it appeared that Reynolds was much bruised in 
the side—his skin was black with the bruises a 
short time after the affray. 

After the testimony on behalf of the prose- 
cution had closed, Hawkins offered to prove 
that the prosecutor was an habitual drunkard. 

By the Court.—You cannot go into that in- 
quiry further than to show that he was drunk 
at the time of this affray. You have a right to 
impeach the testimony on behalf of the prose- 
cution, and with this view only can the testi- 
mony be introduced. 

Malcolm Thompson, a neighboring appren- 
tice boy, a witness on behalf of the defendant, 
swore that he saw Mrs. Cook and the sister of 
Reynolds attacking the defendant without the 
door. Reynolds and the women were trying 
to pull the defendant into the house. The wo- 
men accused the defendant of stealing the mo- 
ney—the defendant denied it, and offered to be 
searched. The sister of Reynolds said she 
would swear to it. The defendant asked her 
if she would swear to a lie; to which she 
answered ‘hat she would! 

The sister of Reynolds swore that this lad 
was pot present at the time of the affray, and 
that his testimony was wholly false. 

In this case, we avoid giving the arguments 
of the counsel, or the charge of the court: 
we leave our readers to make their own com- 
ments. 
case, we have aimed to show what twelve good 
and honest eitizens thought. 

The defendant was found guilty by the jury, 
and fined in the sum of $5 by the court. 


SUMMARY. 
Charles Brad'ey, a black, was indieted, tried. 
and found guilty of grand larceny, in stealing two 
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In the analysis, at the head of the || 
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_oinety-s:x causes were noticed for trial. 





to the shop of a pawnbroker, in Greenwich-streey 
aod left in pledge for 5 dollars. William Bras 
saw the coats in possession of the prisoner, ; 

Wilham Dean, indicted with Barney Farye}, 
was tried and found guilty of grand larceny, jy 
stealing a piece of olive broad clo h, of the value o; 
70 dollars, the property of Nathanicl Weed ang 
Harvey Weed. The cloth was stolen from ie 
store door, where it was exposed for sale. |. wa; 
taken out o: the possession of Farrel, a rod or iw, 
from the store, on his way down Courtlanu-sireey, 
aod Dean wasa little behind. Farrel then sayy 
that a gentleman had hired him to carry it to jhe 
steam-boat, and in his examination in the police he 
told the same story. Dean stated on his examina- 
tion that he stole the cloth by the, persuasion of 
Farrel. Farrel was acquitted. 

Christean Wall was indicted, tried, and found 
guilty of stealiag a quantity of broadcloths, ging. 
hams, and other dry goods, with several articles of 
clothing, all of the value of about 200 dollars, the 
property of James Cooper. The prosecutor came 
a passenger in the ship Ocean from Liverpool, 
and the prisoner was taken on board at St. Bar- 
tholomews. After her arrival in New-York, the 
prisoner slept on board, and was in the vessel the 
same night the property was stolen. The prosecu. 
tor, with Jacob Warner, one of the police officers, 
went in search of the prisoner, and found a part of 
the stolen articles in his chest, at his boarding. 
house, aod a part in possession of the lady with 
whom he boarded. He brought the articles to 
her house, told her that he came in a ship trom 
Liverpool, and the goods were his venture, and 
sold her a part in payment for his board. 

Each were sentenced three years to State Prison, 

Durivg this term the grand jury found only fif- 
ty-seven indictments. John Foster, John Burns, 
John Reed, William O. Hammond, James Mum- 
ford, Jacob Johnson, ai, dic. Jackson, Eleanor 
Thompson, Mary Matthews, and Nathaniel Antho- 
ny, were sentenced to Bridewell, (the principal 
part for three months) for petit larceny. 

William Macklin was fined 25 dollars, for an as- 
sault and battery committed on a woman—he had 
pleaded guilty. Jane Lockwood was convicied of 


)the same offence, committed on a very aged wo- 


man, and fined 10 dollars. 





THE SUPREME COURT 
Sat until Wednesday of the third weck. There 
were one hundred and sixty-nine causes on the 
calendar, forty-five of which were argued aui dis- 
posed of; aud about two hundred non-enumerated 
motions were made, and rules thereon entered. 





THE MAYOR’S COURT. 


During the last term there were three hun red 
ind nine writs returnable ; of which, twenty eight 
were originals, and two hundred anid sixteen, in- 
‘\uding the originals, were returued served, and 
‘The 


fine broad-cloth coats, of the value of 45 dollars, | May term of the same court, three hundred and 


from the clothing-store of Paul Durando. 


The | fifty-nine writs were returnable, two hundred avd 


prisoner stole the property, and carried it to # || nineteen of which were returned served, and ume- 


house in Bancker-street, and set it up to raffle for. 
The coats, after being raffled away, were carried 


i 
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ty-two causes were noticed for trial. 


